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Draft legislative provisions on the
cross-border insolvency

of enterprise groups

Preamble

The purpose of these provisions is to
address the structure and conduct of
cross-border insolvency proceedings
taking place in more than one State
concerning two or more members of
an enterprise group in a manner that:

(a) Facilitates the development of a
range of approaches to the resolu-
tion of insolvency, whether affect-
ing the whole or part of the enter-
prise group;

(b) Takes account of the particularities
of the enterprise group context,
including the need to address [in-
dependent] [integrated] businesses

UNCITRAL Model Law on Cross-
Border Insolvency
or
UNCITRAL Legislative Guide on

Insolvency Law
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conducted through the separate
legal entities that comprise the en-
terprise group;

(c) fosters coordination of and coopera-
tion between insolvency proceed-
ings affecting members of an en-
terprise group;

(d) Permits the participation of any
group member, whether solvent or
insolvent, that is affected by the in-
solvency of other group members;
and

(e

~

Facilitates reorganization, going
concern sale or liquidation of busi-
nesses in a manner that maximiz-
esvalue and protects the interests
of creditors and other stakeholders
of affected group members.

ZEERARE SN — T OEBEEEC
B9 % HR

Wi 3¢

INHLOHEOHWIE, 12 LD
BWTEBINTWE, F—D#4E
BTNV —T)IET 5220 X1E32 L
OSB3 B 8 o EI RS
OREEIL N ZOFITICE T 2 ME%
DToScEELT, LES LI
&%,

(a) ZORERET IV — T EE T
SRCERS 52 Mb . BE
DFFFICB T 2 FE* &8Iz
LT ERBFHIITHI L,

(b) ZORERETNV—TEHET 5
/RN (N o 0 VA B A ) A Y




80

EEFEFA 51 - 52 5 (2016.2]

TIH/RE SN TV LB HF—&
NZEVERFEITFNT D LEE S E
B, ERESV—TORRENE
ZETHI L,
[f—fEahEIN—TEHRT S
MR SAT I S 5 BB E T
BRI B 2 A4 L1507 % a5
LTk,
ERIN MK E T E ok I IR -
BERETIV - T ERERT DM
OBIFEIZ X » CHEZZ DA —
BEREIV—TIBT 2 E&HD
ZIMEBOLZ L, ZL T,
(e) ZoMifE%RAALL., 2 OMA M3
TNV — 7 OEMER I UMl o FIE B
R ANDOFI % RET 5 & v ) B
T, OFREE, MRS L IXFHE
DREEEED T LI L,

(c

N

(d

=

A. General Provisions

Article 1. Scope of application

1. These provisions apply in the con-
text of the insolvency of one or more
members of an enterprise group
where:

(a) Assistance is sought in this State
by a foreign court, a foreign
group representative or an enter-
prise group member in connection
with a foreign group proceeding
[concerning an enterprise group
member] [relating to an enterprise
group insolvency solution], or

(b) Assistance is sought in connection

with a proceeding under the law

Chapter I. General Provisions

Article 1. Scope of application
(1) This Law applies where:

(a) assistance is sought in this State
by a foreign court or a foreign
representative in connection with

a foreign proceeding: or

(b) assistance is sought in a for-

eign State in connection with a




[UNCITRAL % E##E 4 3 B0 2 EREIEOE ST 2 k% (RF) L.
[UNCITRAL B € 7 )i | K OTUNCITRAL B 34 4 F & ot

of this State in a foreign State
where a foreign group proceed-
ing [concerning an enterprise group
member] [ relating to an enterprise
group insolvency solution] is pend-
ing or has been applied for; or

(c) A foreign group proceeding and
a proceeding under the law of
this State [concerning an enterprise
group member] [relating to an enter-
prise group insolvency solution] are
taking place concurrently; or

(d) Creditors of different group
members, group members other
than those subject to insolvency
proceedings or other interested
persons have an interest in re-
questing the commencement of,
or participating in, a proceeding
under the law of this State.

2. This Law does not apply to a procee-
ding concerning [designate any types
of entities, such as banks or insurance
companies, that are subject to a special
insolvency regime in this State and that
this State wishes to exclude from this
Law].

proceeding under [identify laws of
the enacting State relating to insol-

vency]; or

(c

N

a foreign proceeding and a pro-
ceeding under [identify laws of the
enacting State relating to insolvency)
in respect of the same debtor are
taking place concurrently; or

(d) creditors or other interested per-
sons in a foreign State have an
interest in requesting the com-
mencement of, or participating in,
a proceeding under [identify laws
of the enacting State relating to insol-

vency].

(2) This Law does not apply to a pro-
ceeding concerning [designate any
types of entities, such as banks or insur-
ance companies, that are subject to a spe-
cial insolvency regime in this State and
that this State wishes to exclude from this
Law].
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Article 2. Definitions
For the purposes of these provisions:
(a) “Enterprise” means any entity,

(b) “Enterprise” : any entity, regardless
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(b)

(c

N

(d)

(e)

(f)

(g)

regardless of its legal form, that is
engaged in economic activities and
may be governed by the insol-
vency law;

“Enterprise group’ means two or
more enterprises that are intercon-
nected by control or significant

ownership;

“Control” means capacity to deter-

mine, directly or indirectly, the
operating and financial policies of
an enterprise;

“Enterprise group member’ means

an enterprise referred to in sub-

paragraph (b);

“Foreign group member represen-
tative” means a person or body,
including one appointed on an
interim basis, authorized in a [for-

eign group|] proceeding [referred to in

subparagraph (h)] to administer the
reorganization or the liquidation
of the assets or affairs of a debtor

that is an enterprise group mem-

ber or to act as a representative of
such a proceeding;

“Enterprise group committee’

means a committee comprising

foreign group member representa-

tives;

“Enterprise group committee repre-

sentative” means a person or body

designated by an enterprise group

committee to act as its representa-

tive;

(a)"

(c)"

(d

)

of its legal form, that is engaged
in economic activities and may be

governed by the insolvency law,

Enterprise group” : two or more
enterprises that are interconnected

by control or significant ownership;

Control” : the capacity to deter-
mine, directly or indirectly, the
operating and financial politics of

an enterprise;

“foreign representative” means a

person or body, including one ap-
pointed on an interim basis, autho-
rized in a foreign proceeding to ad-
minister the reorganization or the
liquidation of the debtor’s assets or
affairs or to act as a representative

of the foreign proceeding;
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(h) “Foreign group proceeding” means
a collective judicial or administra-
tive proceeding in a foreign State,
including an interim proceeding,
pursuant to a law relating to insol-
vency in which proceeding the as-

sets and affairs of a debtor that is

a member of an enterprise group

are subject to control or supervi-
sion by a foreign court, for the
purpose of reorganization or liqui-

dation in [the context of] an enter-

prise group insolvency solution;

(i) “Enterprise group insolvency solu-

tion” means a proposal for coordi-

nated reorganization, sale as a go-

ing concern or liquidation (or the

whole or part of the business or

assets) of two or more members

of an enterprise group that would,

or would be likely to, either main-

tain or add value to the enterprise

group as a whole or to those group

members. An enterprise group

insolvency solution may be coor-

dinated through a proceeding in

a State that is the center of main

interests of at least one enterprise

group member.

(a) “foreign proceeding” means a col-
lective judicial or administrative
proceeding in a foreign State,
including an interim proceeding,
pursuant to a law relating to in-
solvency in which proceeding the
assets and affairs of the debtor are
subject to control or supervision
by a foreign court, for the purpose

of reorganization or liquidation;
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B. Recognition of a foreign proceeding

an relief

Article 3. Recognition of a foreign

group proceeding

1. A foreign group member representa-
tive may apply to the court for rec-

ognition of a foreign group proceed-

Chapter II. Recognition of a foreign

proceeding and relief

Article 15. Application for recognition

of a foreign proceeding

(1) A foreign representative may ap-
ply to the court for recognition of

the foreign proceeding in which the

ing.

foreign representative has been ap-

pointed.

1 UNCITRAL €7 Wik

%5 25 [5£%]. subpara. (a) 1235 <,
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2. An application for recognition shall
be accompanied by:

(a) A certified copy of the decision
commencing the foreign group
proceeding and appointing the
foreign group member represen-
tative; or

(b) A certificate from the foreign
court affirming the existence of
the foreign group proceeding and
of the appointment of the enter-
prise group member representa-
tive; or

(c

N

In the absence of evidence re-
ferred to in subparagraphs (a) and
(b), any other evidence acceptable
to the court of the existence of
the foreign group proceeding and
of the appointment of the foreign
group member representative.

3. An application for recognition shall
also be accompanied by evidence
that:

(a) A group insolvency solution [is

(2) An application for recognition shall
be accompanied by:

(a) A certified copy of the decision

commencing the foreign proceed-

ing and appointing the foreign

representative; or

(b) A certificate from the foreign
court affirming the existence of
the foreign proceeding and of the
appointment of the foreign repre-

sentative; or

(¢) In the absence of evidence re-

ferred to in subparagraphs (a) and

(b), any other evidence accept-

able to the court of the existence

of the foreign proceeding and of

the appointment of the foreign
representative.

(3) An application for recognition shall

also be accompanied by a statement

identifying all foreign proceedings in

respect of the debtor that are known

being developed]has been devel-

to the foreign representative.

oped] for the whole or a part of

the enterprise group;

(b) There is a reasonable prospect

of implementing the group insol-

vency solution; and

(c) The foreign group proceeding is

[a necessary or integral part of]

[participating in] the group insol-

vency solution.
4. The court may require a translation
of documents supplied in support of
the application for recognition into an

(4) The court may require a transla-
tion of documents supplied in support
of the application for recognition into
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official language of this State.

an official language of this State.
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Article 4. Presumptions concerning

recognition

1. If the decision or certificate referred
to in article 3, paragraph 2 indicates
that the foreign group proceeding is
a proceeding within the meaning of
article 2, subparagraph (h) and that
the foreign group member represen-
tative is a person or body within the
meaning of article 2, subparagraph
(e), the court is entitled to so pre-
sume.

2. The court is entitled to presume that
documents submitted in support of
the application for recognition are
authentic, whether or not they have
been legalized.

3. In the absence of proof to the con-
trary, a group member’s registered

office or principal place of business

Article 16. Presumptions concerning

recognition

1. If the decision or certificate referred
to in article 15(2) indicates that the
foreign proceeding is a proceeding
within the meaning of article 2 (a)
and that the foreign representative is
a person or body within the meaning
of article 2 (d), the court is entitled

to so presume.

2. The court is entitled to presume that
documents submitted in support of
the application for recognition are
authentic, whether or not they have
been legalized.

3. In the absence of proof to the con-
trary, the debtor’s registered office

or habitual residence in the case of

is presumed to be the center of that

group member’s main interests.

an individual, is presumed to be the
center of that group member’s main

interests.
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Article 5. Decision to recognize a for-

eign group proceeding

1. [subject to any applicable public
policy exception,] a foreign group
proceeding shall be recognized if :

(a) The foreign group proceeding is as
proceeding within the meaning of
article 2, subparagraph (h);

(b) the foreign group member repre-
sentative applying for recognition
is a person or body within the
meaning of article 2, subpara-
graph (e);

(c) The application meets the require-
ments of article 3, paragraph 2;

Article 17. Decision to recognize a
foreign group proceeding
(1) subject to article 6, a foreign pro-

ceeding shall be recognized if :

(a) The foreign group proceeding is as
proceeding within the meaning of
article 2 (a);

(b) the foreign group member repre-
sentative applying for recognition
is a person or body within the

meaning of article 2 (d); and

(c) The application meets the require-
ments of article 15(d); and
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(d) The application has been submit-
ted to the court referred to in
article..; and

(e) The requirements of article 3,

paragraph 3, are met.

2. An application for recognition of a
foreign group proceeding shall be
decided upon at the earliest possible
time.

3. Recognition may be modified or
terminated if it is shown that the
grounds for granting it were fully or
partially lacing or have ceased to ex-

1st.

4. For the purpose of paragraph 4, the
foreign group member representa-
tive shall inform the court of changes
in the status of the foreign group
proceeding or in the status of their
own appointment occurring after the
application for recognition is made.

(d) The application has been submit-
ted to the court referred to in

article 4.

(2) The foreign proceeding shall be rec-

ognized :
(a) as a foreign main proceeding if it

is taking place in the state where

the debtor has the center of its

main interests ; or

(b) as a foreign non-main proceeding

if the debtor has an establishment

within the meaning of article 2 (f)

in the foreign State.
(3) An application for recognition of a
foreign proceeding shall be decided
upon at the earliest possible time.

(4) The provisions of articles 15, 16, 17
and 18 do not prevent modification
or termination or recognition if it is
shown that the grounds for granting
it ware fully or partially lacking or
have ceased to exist.

Article 18. Subsequent information

From the time or filing the application

for recognition of the foreign procee-

ding, the foreign representative shall
inform the court promptly of:

(a) any substantial change in the sta-
tus of the recognized foreign pro-
ceeding or the status of the foreign
representative’s appointment; and

(b) any other foreign proceeding re-

garding the same debtor that
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becomes known to the foreign rep-

resentative.
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Article 6. Relief that may be granted

upon application for recognition of a

foreign group proceeding

1. From the time of filing an application
for recognition until the application is
decided upon, the court may, at the
request or the foreign group mem-
ber representative, where relief is
urgently needed to protect the assets
of the enterprise group member sub-

ject to a foreign group proceeding or

the interests of the creditors, grant

relief of a provisional nature, includ-
ing:
(a) Staying execution against the en-

terprise group member’s assets;

(b) Staying the commencement

or continuation of insolvency

proceedings in this State with

respect to the enterprise group

member;

Article 19. Relief that may be granted

upon application for recognition of a

foreign proceeding

1. From the time of filing an application
for recognition until the application is
decided upon, the court may, at the
request or the foreign representa-
tive, where relief is urgently needed
to protect the assets of the debtor
or the interest of the creditors, grant
relief of a provisional nature, includ-
ing:

(a) Staying execution against the

debtor’s assets;

25
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(c) Entrusting the administration or
realization of all or part of the
enterprise group member’s assets
located in this State to the foreign
group member representative
or another person designated by
the court, in order to protect and
preserve the value of assets that,
by their nature or because of
other circumstances, are perish-
able, susceptible to devaluation or
otherwise in jeopardy;

(d) Recognizing existing arrange-

ments concerning the funding of

enterprise group members par-

ticipating in the group insolvency

solution where the funding entity

is located in this State and autho-

rizing the continued provision of

finance under those funding ar-

rangements;
(e) Any relief mentioned in article 7,
paragraph 1.
2. [Insert provision of the enacting State re-

lating to notice.]

3. Unless extended under article 7, sub-
paragraph 1 (g), the relief granted un-
der this article terminates when the
application for recognition is decided
upon.

4. The court may refuse to grant relief
under this article if such relief would
interfere with the administration of a
[foreign group proceeding| [group insol-

vency solution).

(b) Entrusting the administration or
realization of all or part of the
debtor’s assets located in this
State to the foreign representa-
tive or another person designated
by the court, in order to protect
and preserve the value of assets
that, by their nature or because
of other circumstances, are per-
ishable, susceptible to devaluation

or otherwise in jeopardy;

(c) Any relief mentioned in article 21
(1) (¢), (d) and (g).

2. [Insert provisions (or refer to provisions

in force in the enacting State) relating to

notice.)

3. Unless extended under article 21
(1) (), the relief granted this article
terminates when the application for
recognition is decided upon.

4. The court may refuse to grant relief
under this article if such relief would
interfere with the administration of a
[foreign group proceeding| [group insol-

vency solution).
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Article 7. Relief that may be granted

upon recognition of a foreign group

proceeding

1. Upon recognition of foreign group
proceeding, where necessary to
protect the assets of the enterprise
group member or the interests of
creditors and facilitate the implemen-

tation of a group insolvency solution,

the court may, at the request of the

foreign group member representa-

tive, grant any appropriate relief,
including:

(a) Staying the commencement or
continuation of individual actions
or individual proceedings concern-
ing the assets, rights, obligations
or liabilities of the enterprise

group member;

(b) Staying the commencement

or continuation of insolvency

proceedings in this State with

respect to the enterprise group

member to enable to a group

Article 21. Relief that may be granted
upon recognition of a foreign procee-
ding

1. Upon recognition of foreign pro-

ceeding, whether main or non-main,

where necessary to protect the as-
sets of the debtor or the interests
of creditors, the court may, at the
request of the foreign representative,
grant any appropriate relief, includ-
ing:

(a) Staying the commencement or
continuation of individual actions
or individual proceedings concern-
ing the debtor’s assets, rights,

obligations or liabilities, to the

extent they have not been stayed
under article 20(1) (a);
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=

insolvency solution to be devel-

oped;
Staying execution against the
assets of the enterprise group

member;

Suspending the right to transfer,
encumber or otherwise dispose
of any assets of the enterprise
group member, except where au-
thorized by the court;

Entrusting the administration or
realization of all or part of the
assets of the enterprise group
member located in this state to the
enterprise group member repre-
sentative or another person desig-

nated by the court;

(f) Providing for the examination of

witnesses, the taking of evidence
or the delivery of information con-
cerning the assets, affairs, rights,
obligations or liabilities of the en-
terprise group member;

Extending any provisional relief

granted;

(h) recognizing existing arrangements

concerning the funding of enter-

prise group members participating

in the group insolvency solution

and authorizing the continued

provision of finance under those

funding arrangements where the

funding entity is located in this
State;
Subject to article 8, approving

treatment in the foreign group

=

(b) Staying execution against the

debtor’s assets to the extent it
has not been stayed under article
20(1) (b);

Suspending the right to transfer,

encumber or otherwise dispose
of any assets of the debtor to the

extent this right has not been

suspended under article 20(1) (c);

Entrusting the administration or
realization of all or part of the
debtor’s assets located in this state
to the foreign representative or
another person designated by the

court;

Providing for the examination of
witnesses, the taking of evidence
or the delivery of information con-
cerning the debtor’s assets, affairs,
rights, obligations or liabilities;

(f) Extending relief granted under

article 19(1);
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proceeding of the claims of credi-

tors located in this State; or

(j) Granting any additional relief that
may be available to [insert the title
of a person or body administering a
reorganization or liquidation under
the law of the enacting State] under
the laws of this Sate.

2. Upon recognition of a foreign group
proceeding the court may, at the re-
quest of the foreign group member
representative, entrust the distribu-
tion of all or part of the assets of the
enterprise group member located in
this State to the foreign group mem-
ber representative or another person
designated by the court, provided that
the court is satisfied that the interests
of creditors in this State are adequate-

ly protected.

(g) Granting any additional relief that
may be available to [insert the title
of a person or body administering a
reorganization or liquidation under
the law of the enacting State] under

the laws of this Sate.
2. Upon recognition of a foreign pro-

ceeding, whether main or non-main,

the court may, at the request of the
foreign representative, entrust the dis-
tribution of all or part of the debtor’s
assets located in this State to the for-
eign representative or another person
designated by the court, provided that
the court is satisfied that the interests
of creditors in this State are adequate-
ly protected.

3. In granting relief under this article

to a representative of a foreign non-

main proceeding, the court must be

satisfied that the relief relates to as-
sets that, under the las of this State,

should be administered in the foreign

non-main proceeding or concerns in-

formation requested in that proceed-
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Article 8. Protection of creditor and | Article 22. Protection of creditor and
other interested persons other interested persons
1. In granting or denying relief under | 1. In granting or denying relief under

article 6 or 7, or in modifying or article 19 or 21, or in modifying or
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terminating relief under paragraph 3
of this article, the court must be satis-
fied that the interests of the credi-
tors and other interested persons,
including the debtor, are adequately
protected.

2. The court may subject relief granted
under article 6 or 7 to conditions it
considers appropriate.

3. The court may, at the request of the
foreign group member representa-
tive or a person affected by relief
granted under article 6 or 7, or at
its own motion, modify or terminate

such relief.

terminating relief under paragraph
(3) of this article, the court must
be satisfied that the interests of
the creditors and other interested
persons, including the debtor, are ad-
equately protected.

2. The court may subject relief granted
under article 19 or 21 to conditions it
considers appropriate.

3. The court may, at the request of the
foreign representative or a person
affected by relief granted under ar-
ticle 19 or 21, or at its own motion,

modify or terminate such relief.
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C. Cooperation with foreign courts

and foreign representatives

Article 9. Cooperation and direct com-

munication between a court of this

State and foreign courts or foreign

group member representatives

1. In the matters referred to in article
1, the court shall cooperate to the
maximum extent possible with for-
eign courts or foreign group member
representatives, either directly or
through a [insert the title of a person or
body administering a reorganization or
liquidation under the law of the enacting
State] or other person appointed to
act at the direction of the court to
facilitate the development and imple-

Rec. 240 Cooperation between the court
and foreign courts or foreign represen-

tatives (paras. 14 and 37)

The insolvency law should permit the
court that is competent with respect to
insolvency proceedings concerning an
enterprise group member to cooperate
to the maximum extent possible with
foreign courts or foreign representa-
tives, either directly or through the
insolvency representative or other per-
son appointed to act at the direction of
the court, to facilitate the coordination

of those proceedings and insolvency

mentation of a group insolvency solu-

proceedings commenced in other states

tion.

2. The court is entitled to communicate
directly with, or to request informa-
tion or assistance directly from, for-
eign courts or foreign group member
representatives concerning members
of the same enterprise group and in

particular with respect to implemen-

tation of group insolvency solution

and the role of the respective courts

when such a solution is to be imple-

mented.

with respect to members of the

same enterprise group.

Rec. 242 Direct communication between
the court and foreign courts or foreign
representatives (para. 15-20)

The insolvency law should permit the
court that is competent with respect
to insolvency proceedings concerning
an enterprise group member to com-
municate directly with, or to request
information or assistance directly from,
foreign courts or foreign representati-
ves concerning those proceedings and
insolvency proceedings commenced in
other States with respect to members
of the same enterprise group to facilita-

te coordination of those proceeding.
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Article 10. Cooperation to the maximum
extent possible under article 9

Cooperation to the maximum extent

Rec. 241 Cooperation to the maximum
extent possible involving courts (para. 14)

The insolvency law should specify that
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possible for the purpose of article 9
may be implemented by any appropria-

te means, including:

(a) Communication of information by
any means considered appropriate
by the court;

(b) Participation in communication
with the foreign court or foreign
group member representative;

(c) Coordination of concurrent foreign
group proceedings;

(d) Coordination of concurrent foreign
group proceedings;

(e) Appointment of a person or body

to act at the direction of the court;

(f) Approved of the treatment of

creditors of the enacting State in a

foreign group proceeding;

(g) Approval of cross-border insol-

vency agreements to facilitate the

implementation of a group insol-

vency solution; and

(h) [The enacting State may wish to list ad-

ditional forms or examples of coopera-

tion).

cooperation to the maximum extent

possible between the court and foreign

courts or foreign representatives be
implemented by any appropriate me-
ans, including, for example:

(a) Communication of information by
any means considered appropriate
by the court;

(b) Participation in communication
with the foreign court or foreign
group member representative;

(c) Coordination of concurrent foreign
group proceedings;

(d) Coordination of concurrent foreign

group proceedings;

B0 BB 9513 B e KIRW BE 2 17
e
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B DI EER S BRI O H

SRR 241 A5 T b
KB i 219 )1] (para. 14)
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Article 11. Conditions applicable to
cross-border communication involving
court

Communication for the purposes of

Rec. 243 Conditions applicable to cross-
border communication involving court
(paras.21-33)

The insolvency law should specify that
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article 9, paragraph 2, is subject to the
following conditions:

(a) The time, place an manner of com-
munication shall be determined
between the courts or between the
courts and foreign group member
representatives;

(b) Notice of any proposed communica-
tion shall be provided to interested
persons in accordance with appli-

cable law;

(c

=

A foreign group member repre-
sentative is entitled to participate
in a communication. An interested
person may participate in a com-
munication in accordance with ap-
plicable law and when determined
by the court to be appropriate;

(d) The communication may be re-
corded and a written transcript as
directed by the courts. That tran-
script may be treated as an official
transcript of the communication
and filed as part pf the record of
the proceedings;

(e) Communications shall be treated
as confidential only in exceptional
cases to the extent considered ap-
propriate by the courts and in ac-
cordance with applicable law; and

(f) Communication should respect:

(i) the mandatory rules of the

jurisdictions involved in the com-

munications; (ii) thee substantive

communication between the courts and

between courts and foreign representa-

tives should be subject to the following

conditions:

(a) The time, place and manner of com-
munication should be determined
between the courts or between the

courts and foreign representative

(b) Notice of nay proposed communi-
cation should be provided to par-
ties in interest in accordance with
applicable law;

(c) An insolvency representative should
be entitled to participate in person
in a communication. A party in
interest may participate in a com-
munication in accordance with ap-
plicable law and when determined
by the court to be appropriate;

(d) The communication may be re-
corded and a written transcript pre-
pared as directed be the court. That
transcript may be treated as an
official transcript of the communica-
tion and field as part of the record
off the proceedings;

(e) Communication should be treated
as confidential only in exceptional
cases to the extent considered
appropriate by the courts and in
accordance with applicable law; and

(f) Communication should respect the
mandatory rules of the jurisdic-
tion involved in the communica-

tion, as well as the substantive and
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and procedural rights of interested
persons; and (i) the confidentiality

of information.

procedural rights of parties in inter-
est, in particular the confidentiality

of information.
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() BHERLHTIZ, UToFHH A
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Article 12. Effect of communication

under article 9

Participation by a court in communica-

tion pursuant to article 9, paragraph 2

does not imply:

(a) A compromise or waiver by the
court of any powers, responsibili-
ties or authority;

(b

N

A substantive determination of any

matter before the court;

(c

=

A waiver by any of parties of any
of their substantive or procedural
rights;

d

=

A diminution of the effect of any of
the orders made by the court;

(e

N

Submission to the jurisdiction of

other courts participating in the

communication; or

(f) Any limitation, extension or en-

largement of the jurisdiction of the

participating courts. Each court

is entitled at all times to exercise

its independent jurisdiction and

authority with respect to matters

presented to it and the conduct of

the parties appearing before it.

Rec. 244 Effect of communication
(para. 34)

The insolvency las should specify that
communication involving the courts
shall not imply:

(a) A compromise or waiver by the

court of any powers, responsibility;

(b) A substantive determination of any
matter before the court;

(c) A waiver by any of the parties of
any of their substantive or proce-
dural rights; or

(d) A diminution of the effect of any of
the orders made by the court.
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Article 13. Coordination of hearings

1. The court may conduct a hearing in
coordination with a foreign court.

2. The substantive and procedural
rights of parties and the jurisdiction
of each court may be safeguarded by
reaching agreement on the conditions
to govern the coordinated hearings.

3. Notwithstanding the coordination of
hearings, each court remains responsible

Rec. 245 Coordination of hearing (pa-
ras. 38-40)

The insolvency law may permit the
court to conduct a hearing in coor-
dination with a foreign court. Where
hearings are coordinated, they may be
subject to certain conditions to safe-
guard the substantive and procedural
rights of parties and the jurisdiction
of each court. Those conditions might

address the rules applicable to the
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for reaching its own decision on the

matters before it.

conduct of the hearing; the require-

ments for the provision of notice; the

method of communication to be used;

the conditions applicable to the right

to appear and be heard; the manner of

submission of documents to the court

and their availability to a foreign court;

and limitation of the jurisdiction of each

court to the parties appearing before

it. Notwithstanding the coordination of
hearings, each court remains responsib-
le for reaching its own decision on the

matters before it.
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Article 14. Cooperation and direct
communication between the [insert the
title of a person or body administering a
reorganization or liquidation with respect to
an enterprise group member under the law
of the enacting State] and foreign courts
and foreign group member represen-
tatives

1. In the matters referred to in article
1, the [insert the title of a person or body
administering a reorganization or liqui-
dation with respect to an enterprise group
member under the law of the enacting
State] shall, in the exercise of its func-
tions and subject to the supervision of
the court, cooperate to the maximum
extent possible with foreign courts
and foreign group member represen-
tatives to facilitate the development
and implementation of a group insol-
vency solution.

2. The [insert the title of a person or body
administering a reorganization or liqui-
dation with respect to an enterprise group
member under the law of the enacting
State] is entitled, in the exercise of its
functions and subject to the supervi-
sion of the court, to communicate di-
rectly with or to request information
or assistance directly from foreign
courts and foreign group member

representatives.

Rec. 246 Cooperation between the
insolvency representative and foreign

courts

The insolvency law should permit the
insolvency representative appointed to
administer insolvency proceedings with
respect to an enterprise group mem-
ber, in the exercise of its functions and
subject to the supervision of the courts,
to cooperate to the maximum extent
possible with foreign courts to facilitate
coordination of those proceedings and
insolvency proceedings commenced in
other States with respect to members

of the same enterprise group.

Rec. 248 Direct communication bet-
ween the insolvency representative
and foreign courts

The insolvency law should permit an
insolvency representative appointed to
administer insolvency proceedings with
respect to an enterprise group mem-
ber, in the exercise of its functions and
subject to the supervision of the court,
to communicate directly with or to re-
quest information or assistance directly
from foreign courts concerning those
proceedings and insolvency procee-
dings commenced in other States with
respect to members of the same enter-
prise group to facilitate coordination of
those proceedings.
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Article 15. Cooperation to the maxi-

mum extent possible under article 14

For the purpose of article 14, coope-

ration to the maximum extent possible

Rec. 250 Cooperation to the maximum
extent possible between insolvency
representatives

The insolvency las should specify that

cooperation to the maximum extent
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may be implemented by any appropria-

te means, including:

(a) Sharing and disclosure of informa-
tion concerning enterprise group
members participating in a group
insolvency solution, provided ap-
propriate arrangements are made
to protect confidential information;

(b) Negotiation of cross-border insol-
vency agreements to facilitate the

implementation of a group insol-

possible between insolvency represen-

tatives be implemented by any approp-

riate means, including:

(a) Sharing and disclosure of informa-
tion concerning the enterprise
group members subject to insol-
vency proceedings, provided ap-
propriate arrangements are made
to protect confidential information;

(b) Use of cross-border insolvency agree-

ments in accordance with recom-

mendation 253 [Authority to enter

vency solution;

(c) Allocation of responsibilities be-

tween [insert the title of a person or

body administering a reorganization

into cross-border insolvency agree-

ments];
(c) Allocation of responsibilities be-
tween insolvency representatives,

including one insolvency represen-

or liquidation with respect to an enter-

tative taking a coordinating role;

prise group member under the law of

the enacting State] and foreign group

member representatives;

(d

=

Coordination of the administration
and supervision of the affairs of the
enterprise group members [subject

to foreign group proceedings] [partici-

(d

=

Coordination of the administration
and supervision of the affairs of the
enterprise group members subject
to insolvency proceedings, includ-

pating in a group insolvency solution]

ing day-to-day operations where

and

the business is to be continued;

post-commencement finance;

safeguarding of assets; use and

disposition of assets; exercise of

avoidance powers; communication

with creditors and meetings of

creditors; submission and admis-

sion of claims, including intra-

group claims; and distributions to

creditors; and
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(e) Coordination with respect to the
proposal and negotiation of reorga-

nization plans.

(e) Coordination with respect to the
proposal and negotiation of reorga-

nization plans.

154 (514502380 < MR BE %
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[
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Article 17. Authority to enter into

cross-border insolvency agreements

A cross-border insolvency agreement
may be entered into to facilitate the

implementation of a group insolvency

solution.

Rec. 253 Authority to enter into cross-
border insolvency agreements (paras,
48, 50, 53-54)

The insolvency law should permit the
insolvency presentative and other par-
ties in interest to enter into to a cross-
border insolvency agreement involving

two or more members of an enterprise

group in deferent State to facilitate

coordination of insolvency proceedings

with respect to those group members.

5517 5 (IR B RE 1) o D i b ]

FEI B B0 R 0 A e o S 0 o O
DEEERESE D720, TN E MK
TH5IENTES,

SHETAF 253 R [EBB R e
DREHEME] (paras, 48, 50, 53-54)
BlESE. FEEHARDZOMmOF
ERACKH L, BHBDORLLE A
B %20 2N Lo A A ERERK
ST 2 EBEEREE. T
OREMAHICE S 2 Bl TR o RE%
EHEHIT D20, ik hHI LR
LT UE e 5,

Article 18. Appointment of a single or

the same insolvency representative

1. The court may coordinate with
foreign courts with respect to the
appointment of a single or the same
group member representative to
administer insolvency proceedings
concerning members of the same

enterprise group in different States,

Rec. 251 Article 18. Appointment of a
single or the same insolvency repre-
sentative (paras. 43-46)

The insolvency law should permit the
court, in appropriate cases, to coordina-
te with foreign courts with respect to
the appointment of a single or the same
insolvency representative to adminis-
ter insolvency proceedings concerning

members of the same enterprise group

O UNCITRAL MLEEANA R E=5 [V — 7o B L], SLdRE 45 253 [EpE
B E O kiHE] (paras. 48, 50, 53-54)
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provided that the group member rep-
resentative is qualified for appoint-
ment in each of the relevant States.
2. To the extent required by applicable
law, the group member representa-
tive is subject to the supervision of

each appointing court.

in different States, provided that the
insolvency representative is qualified
to be appointed in each of the relevant
States. To the extent required by appli-
cable law, the insolvency representati-
ve would be subject to the supervision

of each of the appointing courts.
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ﬁj’] 41

L AP, A—okatEIl 8T 5
BHOBBEH I8 T 5 R 2 EIC
BUABHEFHREEMTLIH—DO
FHEB O E EEBRSAEYR A
A ICBI L. R A MR RSt E T
A O B E NS B 5 &5 T
FMICBWTZOEMmICHET 280 %
FLTWDLIEFEME LT, 4
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2. BHEARO ZHMIZBW T, #HE
EEE M N, &iEEE o
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SEFA T H2IRR B
DBEEE M AN DIER] (paras. 43-46)
BlpEEI, RPN, ZN L R E .
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RE BT N, FIRERHIT O EE
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D. Coordination of concurrent procee-
dings

Chapter V, articles 28 to 32 of the Mo-
del Law address issues of coordination
between concurrent proceedings and the
adjustment of relief between the diffe-
rent proceedings. The Working Group
may wish to consider whether provisions
of that nature are required in a new text
and if so, the content of those provisions.
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5 A/CN.9/WG.V/WP.128, Annex, p. 19-20.
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528 BGR

Annex Scenario 1

L Bl 1, 7TODEENL R LEERFET, TNTNELDFFZO L

(COMD) A BT LMV LIEAKTHY . B LBHNEBIIRTLb0L
Tho I HHEEERELEETEZ (group solution) |%EA L. 200
b & 2 5ERHEED (BOEMEIIEHE L A EIZHED L)
W FHEHEC (C-DE-GOEMENIZEFHEL AOMEIIHED—
) (BB EETR 7V — T)NIa . Fiaho 7 v —FI12b 8
Ehwnkdb,

A RS EE BRI RO FEN 2 B 2T S 720, CliBU 2 BIETHE.

D BEE$ 2 FHEFE BT 2P OKFLHONL L) IITHLE
b BlAIE, CEETHZIEIcke b0, CRETHRER L.
DEHEE(NOBEFRIICHEL, b LDEHWEHENICA-C-D-E-G
He oM TBEEPTET LHE, TNOICHTLHEEZRD L 2 LW
Behd, B, TOCIIBIT 28 EFHIL. UNCITRALE 7 VLI &
WE, A'DE-GIlloTELLFHRLITISNE V., TOL) BHFOE
FiE. A'D-E-GOELDFOH.LACORIEENICZ WEER, S
S, lE. BHEEDOIB 2 EEFE) 2 DO E % BT il
EEZONDBHETH>TH, INEROELE LaTIUIR 5%,

RS, ABCHIATIE, (B-CHE & EIERIE T ) 20 ORIL L 724 & A3

PEALPRET ] 512 20 S BALTNIZCA & H 4 BIE IS FE D EFE A % S 7zl
ay BIZADE7Z5FHOTLHFANIZSH 2355 T, (B-CHia R

TSI NORIRIE, EHEEHFICEIAMETH B, DT, Mk
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FEFR)ZNZHKEENG L. LZoRBEOMBERXYEL 35
VEDRH A, FIELL, BIE2E ZRR D), HEAREICBIT LA OHE
i& (ownership structure) IZDOWTIIHE L TEB 5§ . FOHBN 72 54
(geographic distribution) D A IZFEDWTEH EN TV 5, FaEE
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Annex Scenario 2

—aHwm H >

L B2, 2200 FELEETA V2 AT IHEEREETLINOTH 5,
EEW UL, R¥EDECICEDY 77 )V — 712k ) EjE - 55E - #i# (ins-
talled) L. AEW2AL, BEFF 77V —FICL D EESN TV S, ]
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EL)ZOHRPEHEEZRICT L, 2L T REDE-F-GIE&T, #%C
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foOEZEE, ZNENELLEINET 5. UM EEESEOTT5H)
HOHLACENZH 5 1TIZOW T, Bifidh v, B, FORIZBWT
BTHEINSN TN DL LD, FLRMEMBREETHL, 2O L) LHED
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b) aRIZBWTC, EEEDTALZERT LLEMIFEH S NEE. X,
ENOOMEOREEENEE L EHEOREEZR LA, CENZH 5 Uk
EREELED)TE - BFFEOFLIHETE, D-E-F(OBETH)THE—
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EELNICHRICOIMY M, LI, REOFEELT

Bl Z X, DOBHEENDFELZIEL T L5, 15 20 H ThZEVERHAT
R %6 . DIEBIOE 2RO IO C EEW 1 2 420 - 58H - 5%
BYLEMATA 0 THD) DERZTNV—T LT LHEOHEL T, X
FENTFELLRBEORINIEDSECFE 7NV — T T 5HEOHEL R
HED .



